
European financial services legislation has recently 
demonstrated a desire by European Union (EU) co-legislators 
to impose extra-territorial requirements on non-EU (i.e. third 
country) financial services businesses accessing the EU 
markets. Most notably we have seen this happening with the 
Alternative Investment Fund Managers Directive (AIFMD) and 
more recently in MiFID II / MiFIR. 

MiFID II / MiFIR are the European legislative texts which 
will amend the Markets in Financial Instruments Directive 
(MiFID I), implemented by EU Member States with effect 
from 1 November 2007.  The reforms will be implemented 
by a Directive (MiFID II) and a Regulation (MiFIR) (referred to 
together in this note as MiFID II / MiFIR). 

MiFID II / MiFIR furthers the aim of the European legislators 
to create a harmonised regime for accessing the EU markets. 
The greatest harmonisation is likely to be felt in terms of third 
country firms providing services to professional investors who 
can be classified as “per se professional clients” or “eligible 
counterparties” (as defined in MiFID II / MiFIR). By contrast, 
Member States retain significant discretions in relation to 
how third country firms will access their retail markets (that is, 
clients who are classified as either “retail clients” or “elective 
professional clients” (again as defined in MiFID II / MiFIR)).

WHAT ARE THE CHANGES FOR PROVIDING SERVICES TO EU RETAIL 

CLIENTS UNDER MIFID II / MIFIR?

Many of the EU-based clients of non-EU private banks will be 
classified as either retail or elective professional clients for the 
purposes of MiFID II / MiFIR. MiFID II / MiFIR give Member 
States discretion to require third country firms to establish 
a branch in their jurisdiction in order to do business with 
these types of clients. The conditions required to be met for 
establishing a branch are challenging: 

�� the third country firm is subject to authorisation and 
supervision in its home jurisdiction; 

�� co-operation arrangements are in place between the 
competent authorities in the Member State where the 
branch is located and the competent authorities in its 
home jurisdiction; 

�� the branch has sufficient initial capital at its free disposal; 

�� the governing body complies with the governance 
requirements in MiFID II / MiFIR;

�� the relevant third country has signed an OECD compliant 
tax information exchange agreement with the relevant EU 
Member State; and 

�� the third country firm has joined a recognised investor 
compensation scheme within the EU. 

It is not yet clear which Member States will exercise this 
discretion to require third country firms to establish a branch in 
order to carry on business with retail and elective professional 
clients in their jurisdiction. The United Kingdom has indicated 
that it does not currently intend to exercise the discretion 
therefore, assuming that the United Kingdom continues with 
this policy choice, providing services to retail and elective 
professional clients in the United Kingdom in the post-MiFID 
II world will continue in accordance with the existing overseas 
persons regime established under domestic law in the United 
Kingdom. However in our view it is more likely that jurisdictions 
which have traditionally been more protective of their markets 
will elect to require third country firms accessing their retail 
markets to establish a branch in their jurisdiction. This would 
represent a significant business model change for many non-
EU private banks and is something that banks should monitor 
as MiFID II / MiFIR is implemented by each of the Member 
States where they currently do business on a cross-border 
basis.

WHAT ARE THE CHANGES FOR PROVIDING SERVICES TO EU 

PROFESSIONAL INVESTORS UNDER MIFID II / MIFIR?

Under MiFID II / MiFIR third country entities wishing to provide 
cross-border services to professional investors within the 
EU must register with the European Securities and Markets 
Authority (ESMA) rather than apply for authorisation from 
individual Member States. 

Prior to a third country firm registering with ESMA to provide 
services on a pan-EU basis, the following requirements must be 
satisfied: 

�� the European Commission must adopt an equivalence 
decision that the legal and supervisory framework in 
the relevant third country is equivalent in effect to the 
requirements applicable to European investment firms. In 
addition, the third country must give reciprocal access to its 
markets for European investment firms;

�� the third country firm must be authorised in the jurisdiction 
where its head office is located and must be subject 
to effective supervision and enforcement in its home 
jurisdiction; and

FORTRESS EUROPE?  
MIFID II FOR NON-EU PRIVATE BANKS –  

THIRD COUNTRY ACCESS ISSUES



MACFARLANES LLP 
20 CURSITOR STREET  LONDON EC4A 1LT

T: +44 (0)20 7831 9222  F: +44 (0)20 7831 9607  DX 138 Chancery Lane  www.macfarlanes.com

This note is intended to provide general information about some recent and anticipated developments which may be of interest.  
It is not intended to be comprehensive nor to provide any specific legal advice and should not be acted or relied upon as doing so. Professional advice appropriate to the specific situation should always be obtained.

Macfarlanes LLP is a limited liability partnership registered in England with number OC334406. Its registered office and principal place of business are at 20 Cursitor Street, London EC4A 1LT.  
The firm is not authorised under the Financial Services and Markets Act 2000, but is able in certain circumstances to offer a limited range of investment services to clients because it is authorised and regulated by the Solicitors Regulation Authority.   

It can provide these investment services if they are an incidental part of the professional services it has been engaged to provide.  © Macfarlanes May 2015

CONTACT DETAILS
If you would like further information or specific advice please contact:

MICHELLE KIRSCHNER PAUL ELLISON
PARTNER PARTNER
FINANCIAL SERVICES FINANCIAL SERVICES
DD: +44 (0)20 7849 2227 DD: +44 (0)20 7849 2744
michelle.kirschner@macfarlanes.com paul.ellison@macfarlanes.com

YVONNE CLAPHAM 
SENIOR SOLICITOR AND PROFESSIONAL SUPPORT LAWYER  
FINANCIAL SERVICES  
DD: +44 (0)20 7849 2869
yvonne.clapham@macfarlanes.com 
 

MAY 2015

�� co-operation agreements must be in place between ESMA 
and the relevant regulator in the firm’s home jurisdiction.  

The equivalence decision does not require strict equivalence. 
Nevertheless the European Markets Infrastructure Regulation 
(EMIR) has shown in the past that assessing equivalence is 
not simple and can result in extensive delays. The absence of 
a positive equivalence decision will not prohibit a third country 
firm from providing services to EU clients since MiFID II / 
MiFIR allow the existing national regimes to continue in parallel. 
However it will enable jurisdictions that have traditionally been 
protective of their markets to continue with protectionism in 
the post-MiFID II world, until a positive equivalence decision is 
adopted by the European Commission. In the United Kingdom, 
which has previously been more open in allowing third country 
firms to provide services to investors, it is expected that the 
existing overseas persons exemption will continue to allow third 
country firms to provide services to certain more sophisticated 
investors in the absence of a positive equivalence decision by 
the European Commission. 

ARE THERE ANY TRANSITIONAL PROVISIONS? 

A transitional regime will apply in respect of the requirements 
for professional investors. These transitional provisions will 
permit pre-existing national regimes to co-exist alongside the 
ESMA registration regime for three years following a positive 
equivalence decision by the European Commission for any 
particular jurisdiction. Therefore assuming that a positive 
equivalence decision is made in relation to Switzerland with 
effect from 3 January 2017, private banks based in Switzerland 
will be able to continue providing services to professional 
investors in the EU under the pre-existing national regimes (for 
example, the overseas persons regime in the United Kingdom) 
until 3 January 2020. 

No transitional regime applies to the new regime for retail 
investors under MiFID II / MiFIR.

CAN A NON-EU PRIVATE BANK PROVIDE SERVICES TO EU CLIENTS 

ON A REVERSE SOLICITATION BASIS? 

MiFID II / MiFIR permits non-EU private banks to provide 
services to clients (both retail and professional) within the EU at 
the client’s “own exclusive initiative”. When a client approaches 
a private bank on this basis, it will not be considered to be 
carrying out activities within the EU so will not be subject to 
the requirement to establish a branch or register with ESMA. 

However this exclusion should be interpreted narrowly; once the 
bank has a relationship established with the client it will not be 
possible for the bank to market additional products and services 
to the client other than at the exclusive initiative of the client.  
Therefore in our view it will not be a viable business model to 
rely exclusively on reverse solicitation within the EU. 

WHAT SHOULD PRIVATE BANKS DO TO PREPARE FOR THESE 

CHANGES? 

At present much remains unclear as to how these provisions will 
be implemented by individual Member States. In particular, other 
than the United Kingdom, no other Member State has indicated 
whether or not it intends to exercise the discretion to require 
third country firms to establish a branch in its jurisdiction in order 
to provide services to retail and elective professional clients. 
Accordingly there is little that non-EU private banks can actively 
do at this time to implement the changes within their business 
model. 

However, it is important that private banks establish whether 
their EU clients will be classified under MiFID II / MiFIR as 
retail clients, elective professional clients, per se professional 
clients or eligible counterparties. The rules in relation to client 
classification are not changing significantly under MiFID II / 
MiFIR, so private banks should therefore now begin analysing 
how each of their clients will be classified. This will help them 
determine how to continue providing services to their clients in 
the post-MiFID II / MiFIR world. 

WHEN DOES MIFID II / MIFIR COME INTO FORCE? 

MiFID II / MiFIR comes into force on 3 January 2017. 


